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Proceeding with the Parole Processing of Non-Violent State Prisoners:
Findings and Recommendations

On September 29, 2008, Governor Edward G. Rendalbbunced a “top to bottom” review
of “the process by which Pennsylvania paroles wbleffenders...in a thorough and complete
review” in responding to the death of Officer PeitriMcDonald. In addition, the Governor
announced an indefinite moratorium on the overatbfing process during the review. At the
same time that the processing of violent offendees frozen, several hundred non-violent
offenders had their parole decisions and/or rekehatted as well. As an initial step in the review
of the process of handling violent offenders inreoctions and at parole, this report presents first-
level findings and recommendations concerning thecgssing of the cases of non-violent
offenders affected by the Governor’s order.

Recommendation (1): This review, in its earliest stages, recommeheds the normal processes
for handling non-violent state-sentenced offend@rparole be re-started as soon as is feasible.

Rationale

The initial examination of the corrections/parolipigpcess turned first to the handling of
non-violent offenders as a means of isolating tfiemm the violent incarcerated offenders who
form the main basis for this review because offdregreater threats the latter group pose to
public safety* It is clear that the primary concerns for publfesy and possible violent behavior
among offenders potentially to be released fromanoeration are associated with violent
offenders, i.e., those whose offenses, behaviodspaior histories show a pattern or level of
violence that poses a threat to public safety. Adiog to statistics provided by the Pennsylvania
Board of Probation and Parole (PBPP), about 60epérof all offenders interviewed by the
board each year are approved for parole; abouteB&ept of offenders with nonviolent instant
offenses are approved. The parole board has amgesanonthly docket of 2,400 cases for
review, with about 1,700 interviews. More than haffthese are offenders classified as non-
violent.

! Offenders are characterized as nonviolent baseteininstant offenses. The PBPP designates affeas violent
and sexual, and nonviolent, based on relevant statestate sentencing guidelines and board palicihe files we
reviewed, crimes categorized as nonviolent includady offenses (possession, possession with intedeliver,
and/or paraphernalia), theft (unlawful taking, itigntheft, fraud, receiving stolen property), aptbstitution or
promoting prostitution.



Our first-level review of a randomly-selected saenpf non-violent cases at or near the
parole decision stage and of the processes reldeaparole determinations for non-violent
offenders serving state sentences finds a soundagiothal process in these (non-violent) cases,
with careful attention paid not only to the pubdiafety issues that may be raised by individual
cases, but also to the issues that may be assbevéte successful return to the community. The
current decisionmaking process determining whetamdidates should be released and, if so,
under what conditions, appears prudent and reakgnabd is guided by appropriate policy
concerns and best practices in the field.

We do have a suggestion (d@ecommendation 2 at the end of this document) that may
enhance the already heavy emphasis on public safehe process. Nonetheless, based on our
initial findings at this stage, we recommend the standard paroling process be re-started as
soon as is feasible for non-violent offenders while investigation turns to the issues associated
with violent offenders, including the processesanrections and parole that precede the parole
determination, more extensive review of the pad#eisionmaking process in these cases, the
handling of prerelease and parole supervision, Iparevocation procedures and related
programming, decisionmaking, condition-setting amzhitoring.

Working Assumption for Corrections and Parole: Timevitability of Release for Most
Imprisoned OffendersThe correctional and paroling processes deal thighdifficult challenges
of managing and reducing the crime risk and publdety threat by persons who have
demonstrated some notable degree of irrespongilniitthe very fact of their conviction and
incarceration for serious crimes. Less serious esire generally first dealt with through other
means than incarceration in a state facility and tbtate offenders have often benefitted from
chances given to them prior to the episode thalitexsin prison incarceration.

Among non-violent offenders, the risk of reoffergliposed—whether low, medium or
high—may more often be one of repetition of propedrug, or pub-type crimes than of
engaging in violent behavior. The literature gelgrshows that recidivism is higher among
offenders with crimes of less seriousness, andl@meong offenders involved in more serious
crimes. One of the most challenging aspects ottneectional/paroling process is that, with the
exception of persons under capital or life sentenak prisoners will reenter the community—if
not by way of parole, then through mandatory redagson expiration of the maximum sentence
with no constraints placed upon or supportive seviprovided, a form of release that offers
little community protection or offender support amgk management in the community.

From a public safety perspective, a key questianctorections and parole is how to
reduce the risks posed by prisoners released arepgorior to completion of their maximum
sentence) and how to increase the prospects tleaisesl offenders can function as law abiding
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and productive members of the community. Meeting tthallenge involves the use of
appropriate correctional intervention and suppertprogramming, phased release (such as
through a community correctional center) and oftreparation prior to release, and necessary
support, monitoring and accountability of offendense released back to the community.

Risk and “Stakes”From the point of view of public safety, the parcelease process focuses on
two predictions about offenders facing release.e @nthe likelihood that they will reoffend
Certainly, a zero likelihood of reoffending woule Inost desirable (though unlikely in this
population), but, failing that, second-best woukl tb reduce an offender’s risk to “as low as
possible.” The second is the probable nature affesse, if it were to occur. Thus, the release
process weighs the safety of release differentlyafooffender who may have a low likelihood of
reoffending but, if reoffending does occur, a hidggelihood that the new offense would involve
a serious crime. A higher risk non-violent offendérose reoffense might involve retail theft
would not be considered to pose the same kindrehatho public safety as the low risk violent
offender. High risk of reoffending does not suggestt they should not be released but rather
that they may require additional programming angpsut to prepare for release and upon their
reentry into the community. Generally high risk fonviolent offenders does not translate into
high stakes for the community, provided the rele#sgsion has taken adequate account of the
offender’s history prior to the instant offense.

The importance of considering the risk of reoffengdias well as the possible type of
reoffending that might occur is built into the Psylnania Parole Decision Guidelines in their
separation of nonviolent and violent offenders (aed offenders). The parole decisionmakers
might be facing release decisions for nonviolef¢rmders who have a medium or even high risk
of reoffending, but, based on available informatiaith a type of reoffending that would be
unlikely to involve crimes of violence. At the samiene, an offender classified as violent
(because of his current offense), might be ranlseldwer risk according to the Level of Service
Inventory-Revised (LSIR) assessment instrument (ess likely to reoffend), but could be seen
as posing more of a problem for public safety, &thtwe or she reoffend with a serious or violent
offense. In this regard, some “higher risk” nonlerd offenders may be more appropriate
candidates for release than some “lower risk” viblgffenders.

Prediction Tools, Policy Guidelines, and Matchinglddse Decisions (Conditions) with
Offenders’ Risks and Need3he parole release preparation and decision psogesst deal

centrally with prediction, in estimating the risloged that a defendant will reoffend and in
anticipating the kind of reoffense likely, if on likely to occur. The ability to predict—while

never perfect—is enhanced by the use of a) pettiaed verifiable information about the
offender and his or her cases, as well as b) wstetl empirical tools to aid decisionmaking, ¢)
the appropriate exercise of discretion by expesdncwell-trained and professional
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decisionmakers, and d) clear policy guidance thggests which approaches should generally be
taken for various types of offenders. Among thelgsoemployed by corrections and parole
officials in evaluating offenders nearing eligibjlifor the parole decision are the LSI-R
risk/needs assessment for all offenders, the Sd&itor sex offender risk, the Texas Christian
University (TCU) drug assessment, the Hostility drndQuestionnaire (HIQ), and the CSSM
(Criminal Sentiments Scalekinally, from the point of view of public safety agell as the
parolee’s ultimate success, the policy tool shaalign decision options (e.g., conditions of
parole) with the type of individual identified ihd parole preparation and evaluation process and
the problems he or she may face in successfullgteeeg society. The review at this stage
shows that these attributes are centrally wovemB@nnsylvania’s Parole Guidelines and related
processes.

The Guidelines ProcessSeen most broadly, preparation for the deternanabf release
eligibility occurs throughout the correctional pess. For the purposes of this initial examination
of the process as it pertains to non-violent ofegedthe important preparation for the release
decision begins within 8 months of the minimum sené being served. A great deal of
information is assembled by corrections and pasta#f, including prior criminal history, prior
parole decisions, background information (educatfealth, behavioral health, drugs, alcohol,
family, employment, special problems/needs), ingthal information (institutional adjustment,
participation in programs, misconducts), and riak ¢alculated using the LSI-R instrument). At
the parole interview, ordinarily twWodecisionmakers (hearing officer, parole board mensip
draw on the assembled file information and intewithe parole candidate, touching upon
important issues relating to his or her offendipgrformance in programs and future (parole)
plan.

The Parole Guidelines Themselve3he Pennsylvania Parole Guidelines *“decisional
instrument” serves several important functions upporting the parole decision. First, it
assembles the necessary information in an orgaranelduseful way for the decisionmakers
deciding release. Second, it reflects PennsylvRamle policy through its organization, having
differently-adjusted approaches for nonviolent et and sex offense cases. Third, it makes the

2 Act 81 and Act 83 of 2008, which Governor Rendighed into law just weeks ago, authorizes the Sgwania
Commission on Sentencing to promulgate guideliodsetused by the Board of Probation and Parole when
exercises its powers to parole or reparole. Thesdelines are intended to build on the tools rimsents and other
guidelines discussed in this report, as well aatwance the transparency of the parole decisicrepso

* Under Board policy, a majority vote of board mensbisrrequired for parole in cases of sex offen@¥gnd &
degree murder cases and in other special caseat kequest.
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reasoning for the parole decision explicit or tarent—providing a list of factors that might

argue for or against a favorable parole releasésidec Decisionmakers are asked to indicate
reasons for favorable or unfavorable decisionspfmole (while decisionmaker discretion and
judgment play important roles, reasons are requietaw to make the reasoning explicit and
reviewable). Finally, the conditions that will appto the offender’'s parole—both general

(applying to all parolees) and special (tailoredh® particular offender)—are also indicated and
explained.

The Board uses the Parole Decisional Guidelinengsure consistency and transparency
in the decision making process. Guidelines wereaterk to ensure consistency in decision
making based on past practice of the Board. Thgsid@ instrument combines standardized
elements that are scored to suggest parole reteasfusal with discretionary factors that take
into account the offender’'s adult and juvenile aniah history; institutional adjustment and
recommendations from DOC, judge and DA; reentryipilag; and impressions of the offender
gained during the parole interview. The decisiatrinmment has recently been modified to apply
the risk principle more centrally, with greatereation given to completion of recommended
programming requirements for medium and high rislermlers. This approach takes into
account the risk principle, which holds that pragneesources are most appropriately focused on
higher risk offenders. One result of the revisedigien guidelines is that higher risk offenders
are not scored favorably for simply participatimgar being on a waiting list for a program;
release on parole is commonly conditional on pnogcampletion. The instrument has also been
revised to simplify and clarify indications of cdarvailing factors and reasons for the parole
decision, approval or denial.

Pennsylvania among Leading States in “Best Pratide comparing the Pennsylvania parole
procedures for non-violent offenders with procedwrsed in other states, Pennsylvania appears
to have adopted “best” practices which place it agnthe leading states in the area of parole.
The features that place the Pennsylvania ParoldeBnés among the leading states include: the
use of explicit policy and procedures, the combiokdse of in-depth and reliable information as
well as decisionmaker discretion, reliance on eioglly derived tools, such as the LSI-R and
the Static 99, for determining risk and needs, #mel fact that evidence-based practice is
thematic. Particularly noteworthy is the Parole @& practice of periodic self-re-examination
of its policies and practices. For example, theolRaGuidelines themselves were reviewed in
2001 and 2007, resulting in a revision of the glings that went into effect in September of
2008. The proprietary risk instrument (LSI-R) enyagld by the parole guidelines has been
validated (tested) against the Pennsylvania inmpafulation several times, most recently in
2003 and 2007. Currently, the Parole Board is usingoutside consultant to review the
penalties/sanctions that are or could be employad violations of parole, short of re-
incarceration. These activities not only reflee #gency’s evidence-based practices philosophy,

6



but also reveal an agency that is continually rang@ring its practices, assumptions and
effectiveness, so that, for example, as the prispopulation changes over time, the agency’s
policies are kept relevant, are being re-thought] aeeded adjustments are being made, if
suggested by such reviews. They are not vieweciag binflexibly “carved in stone,” as crime
attributes and problems may change.

According to information provided by the PBPP, gagole review process begins with
the assembly of case files approximately 8 montisrb an offender becomes eligible for parole
review at the minimum sentence date. Case fileergdlg include information on the nature and
circumstances of the crime for which the offendexsvconvicted; an official version of the
offense, as well as the offender’s version; themdfer's criminal history; sentencing information
from the court; family (including history of familyiolence), social, educational and addiction
history; mental health condition, history and ewdlons; victim statements; judge and
prosecuting attorney recommendations; status ajrpro completion; institutional misconduct
and institutional staff and warden or superintendesommendations; reports on experience
under community supervision and on prerelease, evapplicable; the parole case summary and
a parole reentry plan; and the presentence inagiig(PSI), where available. The files contain
the DOC Correctional Plan Evaluation, DOC miscondaports, the Integrated Case Summary,
the DOC Vote Sheet for Parole Reviews and CCCPtleparole Investigation Request/Report,
the Psychological Evaluation for Parole and anygmm evaluations. They also contain various
assessments administered by DOC (the LSI-R foofédinders, the Static 99 for sex offender
risk, the TCU drug assessment, the HIQ and the QS$M files we reviewed included copies
of administrative actions, an Offender TransitioocAuntability/ Supervision Plan, requests for
drug screening and drug screening results, edurcatass contracts and outcomes, prior board
reviews and decisions, the Sentence Profile, SeeteéBtatus Summary, and a Review
Summarization Report that includes a detailed tiger@f the instant offense, stipulations, social
history, mental health and parole planning.

Review of Non-Violent Casesln addition to examining the guidelines procesuemployed by
the Pennsylvania Board of Probation and Paroledeiewing parole eligibility for non-violent
offenders, we examined the files of random samptesffenders who had been interviewed for
parole on nonviolent instant offenses but who hatlbeen released as of October 18, 2008.
This first stage of the requested review randoraipgled 36 cases of offenders classified in one
of three groups at the time of the Governor's naratn on parole release. These included:
Sample 15 out of 23 offenders (a 23% sample) to whomRheole Board has granted parole
and issued a formal decision but whose cases tlyrrare “frozen.”_Sample :221 out of 239
offenders (9%) who have been approved for releaséobwhom the Board has not yet issued a
formal decision. Sample: 30 out of 39 offenders (26%) who have been derséshse. (These




included cases decided or about to be decided uhdeformer (unrevised) and the recently
revised parole guidelines.)

Although our focus at this stage was on offendemssymptively eligible for release
determinations immediately or in the near futuree wanted to be able to compare their
circumstances to those under which nonviolent alées might be denied parole. The purpose of
the review of sample cases was to examine the ablailappropriate information on each
sampled offender and to review the parole guidsliiie to track the use of the information and
the decisions made. The purpose of the review egemon-violent cases was not to re-decide
cases, but rather to examine that the decisionshbegth made or were about to be made
following the Board’s policies and to, in essensege how the policies play out in actual
decisionmaking.

Speaking at this stage about non-violent cases, timly review suggested that the criteria
employed by the parole decisionmakers were cloadhered to and the process overall gave
careful consideration to public safety issues thaht be raised by particular cases. In addition
to background information and consistent with tleard’s established policies, such factors as
program completion, institutional performance amthdvior (misconducts), parole plan, living
arrangements, interview attitude, and other fackmee given as reasons both for favorable and
for unfavorable parole release decisions. Thesesiderations reflected a balancing of
professional judgment with the results availabtarfrassessment instruments, institutional and
parole records and other documents and recommendati

The parole decision instrument employed by the B@aania Board of Probation and
Parole, in both its earlier and recently revisetsims, is structured in such a way as to assist
decisionmakers in reviewing the available informatiand to highlight key items that Board
policy specifies as especially significant in demisnaking on the basis of relevant state law, the
nature of the offense, research on prediction affeading and measures useful in reducing risk,
and other considerations. This tool gives greatesght to the nature of the instant offense
(violent/non-violent), the risk/needs level of tléfender, participation in or completion of
institutional programming designed to reduce tHerafer’s risk level, and institutional behavior
as indicative of demonstrated behavior change. imbument also aids in documenting the
factors taken into account and the consideratibas proved most salient in determining the
action taken in each case, as well as requirenfentsubsequent reviews, conditions of parole
and special instructions to personnel. This initeliew of PBPP policies and decisionmaking
instruments as applied in a sample of cases ofiatemt offenders suggests that both the tools
employed and the manner in which they are applieccansistent with best practices in the field
and well designed to serve the interests of pudafety and the other goals of the parole process.



Recommendation 2: Defining Nonviolent Offenders by the Conviction (Instant) Offense:
The current PBPP designation of nonviolent versaent offenders—drawn primarily from the
sentencing guidelines—is based on consideratiaimeiconviction offense. Although this may
be generally useful for classifying offenders untlee guidelines, it may also be useful to
consider the pattern of offenses revealed in thender’s prior history, juvenile and adult, in the
definition of non-violent. In addition, when theaison is one of re-parole or consideration of a
non-technical violation (i.e., a Convicted Parol®l¥tion) in serving back-time on an original
sentence involving non-violent offenses, it may useful to consider whether the violation
offense itself was violent and whether this woulldl @nother dimension to the definition of the
classification of violent versus non-violent. Weaemend that the potentially useful role of
these other definers of “violent” offending in pretthg behavior in the community be examined
using empirical methods, hopefully in the next stagf this review, to adhere to the value of
evidence-based practice. Research profitably cemtmine the extent to which these factors
other than the nature of the instant offense mayatéitionally helpful in predicting the
likelihood of subsequent criminal behavior and \kleetviolent behavior of the sort posing a
serious threat to public safety can be predictedylether the future misbehavior is more likely
to be non-violent and therefore would not contrbsiignificantly to assessment of public safety
concerns at the release stage.

Conclusion: More than half of prisoners and potential caatid for parole determinations are
offenders serving state sentences for non-violéfiehses. As the fuller attention of this review
now turns to the violent offender and the ways mal he or she is handled in corrections and at
and during parole, we strongly recommend that tlemal parole process, including
determination of parole release decisions themsedwel their execution, be restarted for non-
violent offenders (only).



